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In the Triennial Review Remand Order, in response to the D.C. Circuit’s direction that it
consider both actual and potential deployment of alternative facilities in evaluating impairment,*
the Commission established impairment criteria for dedicated transport that classify wire centers
according to whether they have a certain number of business lines or a certain number of
competitive carriers have obtained fiber-based collocation.? But, as lowa Telecom correctly
observed in its petition for reconsideration, these criteria substantially understate the extent of
actual competition because they ignore alternative fiber networks and other competitive
transport facilities that bypass ILEC networks altogether.® To ameliorate this deficiency (at least

in part), lowa Telecom proposed that the Commission add a third disjunctive criterion for

classifying a wire center as a Tier 1 or Tier 2 under the Commission’s transport impairment

LUSTA v. FCC, 359 F.3d 554 (D.C. Cir.) (USTA I1), cert. denied, 125 S. Ct. 313 (2004).

2 Unbundled Access to Network Elements, WC Docket No. 04-313, Order on Remand, 20 FCC Rcd 2533 (2005)
(Triennial Review Remand Order).

® Petition for Reconsideration of lowa Telecommunications Services, Inc. (D/B/A/ lowa Telecom), WC Docket No.
04-313 at 5 (filed Mar. 28, 2005).



analysis. In particular, it proposed that the Commission consider “the presence of . . .
competitive dedicated interoffice transport providers, each with a point of presence anywhere in
the wire center.”

Not surprisingly, MCI and a coalition of CLECs, for whom no amount of unbundling is
enough, oppose lowa Telecom’s petition.> For the most part, these CLECs simply reiterate their
arguments in favor of a conjunctive test for evaluating transport impairment, pursuant to which a
wire center would be deemed unimpaired only if it has both a certain number of business lines
and fiber-based collocators.’ But, as SBC already has demonstrated, these arguments are
meritless and flatly inconsistent with the D.C. Circuit’s admonition that the Commission must
consider not only whether CLECs already have deployed their own facilities, but also whether
they are capable of competing in a market without UNES in assessing impairment.”’

Birch et al. and MCI contend that the alternative fiber networks identified under lowa

Telecom’s proposed third criterion are irrelevant because “they do not run between ILEC

offices” and therefore, purportedly, do not provide an alternative for accessing loops in those

* lowa Telecom at 4.

> Opposition to Petition for Reconsideration of Birch Telecom, Inc., et al. (filed Jun. 6, 2005); Comments of MCI on
Petitions for Reconsideration and/or Clarification (filed Jun. 6, 2005).

® Birch et al. at 2-6; MCI at 16-19. MCI also supports Birch’s petition for reconsideration of the Commission’s loop
and transport unbundling rules, and CTC’s petition to modify the transition rules. MCI at 4-9, and 10-16. Because
MCI simply regurgitates the arguments made by these petitioners, to which SBC already has responded fully (SBC
Comments at 8-25, and 29-47), SBC does not address those arguments here.

TUSTA 11, 359 F.3d at 575 (in evaluating impairment, the Commission must consider whether competition is
possible without UNEs, and may not ignore facilities deployed along similar routes). Birch et al. contend that their
conjunctive test does not ignore potential deployment because, it claims, “a significant number of wire centers [that
meet the business line thresholds] still [do] not have multiple fiber based collocators. Birch et al. at 4. This claim
not only is absurd, but also a gross mischaracterization of the record. As SBC pointed out in its comments, the
Commission justified the business line thresholds it adopted for Tier 1 and Tier 2 wire centers on the grounds that
over 90 percent of Tier 1 wire centers already contain at least four or more fiber-based collocators (and over 98
percent contain at least one or more), and approximately 70 percent of Tier 2 wire centers contain three or more
fiber-based collocators (and at least one fiber-based collocator is present in 92 percent of such wire centers). SBC
Comments at 28 n. 18, citing TRRO at paras. 115, 119.



offices.® This complaint is nothing more than a reprise of their argument that only existing
alternative facilities should be considered in evaluating impairment, and thus is equally
inconsistent with the statute.® The fact that alternative fiber does not precisely track ILEC
facilities, or is not collocated in an ILEC central office, is beside the point. Irrespective of
whether fiber is near an ILEC central office, or actually collocated in it, “the presence of
competitive transport facilities in [a] wire center . . . signals that sufficient revenues are available

»10 and

from customers served by that wire center to justify the deployment of transport facilities,
thus that competition is possible without UNEs.

In any event, it is not true, as Birch et al. and MCI claim, that such facilities do not
provide an alternative for ILEC transport. As SBC observed in its comments,** and in its
comments in the Commission’s special access proceeding, competitive carriers increasingly can
rely on one of the hundreds of carrier hotels in SBC’s territory as an alternative to collocation in
an SBC wire center to access SBC facilities and alternative transport facilities.** These
arrangements allow carriers and other customers to install equipment and facilities in a

centralized location physically independent of the incumbent carrier, and then to connect to the

ILEC’s central office using common transmission facilities, eliminating the need for every

8 Birch et al. at 5; MClI at 18.

° USTA 11, 359 F.3d at 575 (the Commission may not “simply ignore facilities deployment along similar routes when
assessing impairment”); USTA v. FCC, 290 F.3d 415, 427 (D.C. Cir. 2002) (USTA 1), cert. denied, 538 U.S. 940
(2003) (in evaluating impairment, the Commission must determine where facilities are “[]Jsuitable for competitive
supply”); AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366, 389 (1999) (the Commission “cannot, consistent with the
statute, blind itself to the availability of elements outside the incumbent’s network™).

1% Triennial Review Remand Order at para. 96.
1 SBC Comments at 28.

12 Comments of SBC Communications Inc., WC Docket No. 05-25 at 16, and Attachment A (Declaration of Parley
Casto) at 17 (filed Jun. 13, 2005) (SBC Special Access Comments).



competitive carrier to collocate in each ILEC wire center in which it seeks to offer service.*®
Moreover, the Commission has properly recognized that CLECs are not impaired without
unbundled access to the facilities necessary to connect CLEC networks to ILEC network.'*
Competing carriers thus can and do obtain direct access to competitive transport networks, and
indirect access to loops in any SBC central office that is connected to those alternative networks,
without any reliance on SBC’s interoffice transport facilities.

The Commission therefore should grant lowa Telecom’s petition for reconsideration, and
ensure that these alternative facilities are not arbitrarily excluded from the Commission’s
analysis.
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